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not only sought the hands 
the legislative branch the govern- 
ment. The right thereto, some its 
advocates have claimed, vested any 
holder silver bullion, and the courts 
are looked to, establish this 
right, and declare contrary provisions 
law unconstitutional. this end 
certain parties from Denver, Colorado, 
recently tendered brick silver 
the Philadelphia mint, demanding its 
free coinage, and later demanded. 
Mint Director Leech that instruct the 
superintendent Philadelphia com- 
ply with their request. 

Having exhausted their resources with 
the executive branch the government 
their purpose carry the matter into 
the courts, upon application for writ 
mandamus. The ground upon which 
they base their demand 
They claim (1) that the law 1873, 
whereby the standard silver dollar was 
ignored and the gold dollar made the 
standard, was unconstitutional; and 
(2) that the Act 1878, its first 
clause which the standard dollar or- 
dered coined, provided the 
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Act January 18, 1837, practically re- 
stored the privilege free coinage, 
existed under the last-named act. 

informal conversation with the 
parties, Mr. Leech based his refusal 
the broad ground that all the laws Con- 
gress respecting gold and silver coinage 
have been constitutional, there being 
power outside the legislative branch 
the Government for the regulation 
the coinage and every government hav- 
ing inherent right monetize de- 
monetize, fix and alter standards 
his subsequent letter re- 
sponse, however, confines himself 
one view the question. justifies 
the course the Philadelphia Superin- 
tendent, saying that the only law that 
the officers the Department can rec- 
ognize applicable the acceptance 
silver for coinage the act 
which limited the Treasury 4,500,000 
ounces and permitted dis- 
cretion whatever. Moreover, argues, 
the Superintendent was instructed 
take silver higher price than 
the ruling price the day the 
application. Whereas, had con- 
sented the demand, would have 
done what was equivalent paying $1.- 
2929, thus greatly violating his lawful 
duty. 


Tue Chamber Commerce, New 
York, have expressed the opinion, voiced 
the report majority committee, 
that free coinage silver, the absence 
international agreement upon the 
subject, fraught with peril the 
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financial interests the country, and 
further financial legislation Congress 
not present demanded. the 
contrary, that the full effect the 
measures enacted the previous sessions 


have not yet been tested experience. 


That every vital interest the country 
suffering from apprehension inju- 
rious financial laws. But for this, all 
business would once return health- 
ful activity; and they believe that 
adjournment Congress without fur- 
ther action upon the subject currency 
would impart the whole Nation 
grateful sense immeasurable relief. 

Meanwhile the subject being con- 
sidered daily the Senate, and whether 
the final result will absolute free 
coinage silver, increase silver 
purchases, nothing additional last 
year’s legislation, still problematical. 


THE cases are now appearing fre- 
quent intervals wherein bank directors 
are sought held personally liable 
for acts omissions growing out 
their management the trust. Nature 
abhors vacuum, and when bank sus- 
pends with deficiency assets, the 
directors are naturally looked one 
the sources reimbursement. Wheth- 
they are personally liable not de- 
pends entirely 
There common law duty and liabil- 
ity, and many instances this sup- 
plemented statute. 

our news column record suit 
brought the receiver the First 
National Bank Auburn, Y., re- 
cover from the directors some $600,000, 
due depositors, which alleged was 
taken fraud and through reckless 
management the affairs. The pro- 
gress this suit will watched with 
interest. Also suits against national 
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bank directors, publish this num- 
ber, two interesting decisions the 
federal courts Missouri and Virginia 
regarding their liability, and special 
article have called attention the differ- 
ent construction placed these respect- 
ive courts upon section 5239, the 
bank act, providing for the personal 
liability directors. 

The recurrence losses due im- 
proper bank management, and resulting 
failures, renders probable frequent ap- 
peals the courts for personal redress 
from the managing officials, and the 
deyelopment more complete body 
case law governing the duties and 
liabilities bank directors, than 
present exists. 

The gradual disclosure this useful 
branch knowledge will made 
the current decided cases, and those who 
would profit this knowledge, should 
read and study the decisions they 
appear. 


publish our news column, for 
the amusement our readers, one 
the most unique and singular documents 
ever introduced court justice. 
for the foreclosure mortgage 
Kansas, which bank, who happens 
The object show that the members 
the association, which the plaintiff 
one, are band conspirators who 
juggle with the currency, raise and 
lower prices will, control the ability 


debtors pay their debts, and 


reason their command the situ- 
ation and evil manipulations, have, pre- 
sumably, prevented the defendant from 
meeting his obligations; the proving 
these facts, course, the fore- 
runner contention that, conse- 


ped 
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quence thereof, the defendant entitled 
have the suit for foreclosure dis- 

The defendant swears that Mr. Wil- 
liam Greene, the secretary the 
association, will testify these facts 
when called upon, but that has been 
unable obtain Greene’s testimony 
time for the present term court, 
wherefore asks postponement until 
can produce the evidence. The de- 
fendant’s lawyer some financial crank 
has made the most copious draughts up- 
his imagination relation what 
Greene will testify to, which, sworn 
the defendant and actually filed 
court, fair specimen the kind 
ideas with which the Farmers’ Alli- 
ance Kansas are educating the people. 


Wisconsin bankers will interested 
current decision declaring upon the 
sufficiency notice protest under 
the state statute. The notice suffi- 
cient contains, substance, trne 
description the note; that has been 


presented maturity, and dishonored 
and that the holder looks the indorser 
for payment. The notice need not 
addressed, the envelope is; and de- 
posit the post-office proper time 
sufficient service. 


interest some our readers 
Tennessee, will the opinion Judge 
Lea, found herein, which holds 
that the act 1859-60 encourage the 
use private capital, and conferring 
certain banking privileges, does not ap- 
ply incorporated banks within the 
state, and consequently such banks are 
not subject the peculiar penalty for 
usury which prescribes. The court 
also summarizes briefly the law the 
state governing the exercise the right 
banking, tracing from the period 
prior 1827, when banking was held 
law right which any 
person might lawfully exercise,” down 
through the statutory changes subse- 
quently made. 


Lodged among the provisions the 
national bank act little clause, famil- 
iar many national bank directors, 
which although heretofore quoted 
these pages, now find occasion re- 
Revised Statutes, providing penalty for 
violation any the provisions the 
act, and reading follows: 


the directors any national banking asso- 
ciation shall knowingly violate, knowingly 
permit any the officers, agents servants 
the association violate any the provisions 
this title, all the rights, privileges and fran- 
chises the association shall thereby for- 
feited. Such shall, however, deter- 
mined and adjudged proper circuit, district 
territorial court the United States suit 
brought for that purpose the comptroller 
the currency, his own name, before the asso- 
ciation shall declared dissolved. 
such violation, every who participated 
assented the same, shall held liable 
his personal and individual capacity for all dam- 
ages which the association, its shareholders, 
any other person, shall have sustained conse- 
quence such violation. 


This section has recently come for 
construction several cases involving 
the personal liability national bank di- 
rectors, and have announce two 
such cases, published herein, one 
which, from the federal court Virginia, 
direct conflict, upon least two 
points, with the conclusions reached 
the other, from the federal court Mis- 
souri, and with certain views expressed 
the same (Missouri) case when was 
previously before the court, the decision 
which have heretofore published. 

presumed that national bank 
directors are interested .these decis- 
ions, and feel, therefore, warranted 
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PERSONAL LIABILITY DIRECTORS UNDER THE NATIONAL 
BANK ACT. 


according brief space for statement 
and comparison the conflicting views. 

glance again Section 5239 
see first provides, that 

the directors knowingly violate, know- 
ingly permit violation the act, the charter 
shall thereby forfeited. Such violation shall, 
however, adjudged the suit the comp- 


troller before the association shall declared 
dissolved. 


far plain sailing. conflict 
the meaning this portion exists. 
death penalty imposed upon the 
association for violating the law its 
existence, with the comptroller prose- 
cuting officer. The difference judicial 
opinion regarding the balance the 
section, relating the personal liability 
directors, which reads follows: 


And cases such violation, every director 
who participated assented the same, shall 
held liable his personal and individual ca- 
pacity for all damages which the association, its 
shareholders, any other person, shall have sus- 
tained consequence such violation.” 


The former portion the section, 
see, aimed the association itself 
while this latter portion, directed 
against the violating directors make 
them personally and individually respon- 
sible for all resulting damage. Now, 
proceedings under this latter branch 
the section against violating directors, 
the two questions regarding which the 
federal Missouri and Virginia 
differ, may stated thus: 

Can the violating director subjected 
liability where the violation has not been ju- 


dicially determined the suit the comptrol- 
ler? 


right sue any violating director 


lodged any one other than the receiver the 
bank? 


these questions, the Missouri court 
says, yes: the Virginia court, no. The 
latter court effect says, the concluding 
portion section 5239 was meant 
read thus: 


And cases such violation (after the same 
has been established the suit the comptrol- 
ler) every director who participated assent- 
the same, shall held liable (in suit 
the receiver only) his personal and individual 
capacity for all damages which the association, 
its shareholders, any other person, shall have 
sustained consequence such violation.” 


this construction correct, there 
can suit against any director for 
loss reason any violation while the 
one other than the receiver; and the lia- 
bility violating directors under this 
section would narrowed down cases 
where the bank was closed suit the 
comptroller reason the violation 
and receiver appointed. Even were 
the bank placed the hands receiv- 
for insolvency, but judgment de- 
termining violation rendered, under the 
view the Virginia court, there would 
personal liability directors for 
violation under this section. short, 
the only cases where they are held 
liable where the violation has been de- 
termined suit the comptroller, and 
then only suit the receiver. 

The correctness this construction 
much practical importance. 
single instance, suppose director know- 
ingly violates the act assenting ex- 
cessive loans violation section 5200, 
and large loss results whereby the 
bank, although not rendered insolvent, 
seriously injured. The stock the 
bank, previously worth 150, runs down 
actual value 125. stock- 
holder right action against the 
participating assenting directors for 
the loss has individually sustained, 
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the only remedy through the comp- 
troller’s suit forfeit the charter 

The federal court Missouri, differing 
from the Virginia court, holds that the 
right action not dependent upon the 
previous adjudication the violation 
suit the comptroller, and not con- 
fined the receiver. 

Let review these two cases. The 
case from the federal court Missouri 
Stephens Overstolz, and the first decis- 
ion therein was published our Decem- 
ber issue. was action Lon 
Stephens, the receiver the Fifth Na- 
tional Bank St. Louis against the ex- 
ecutrix deceased director. The 
main question the case was whether 
the right action abated the death 
the director who committed 
wrongful acts charged, survived 
against his estate. The court held the 
right action did not die with the di- 
rector, but survived, and further held 
was defense that the loss from the ex- 
cessive loan made was not found out un- 
til after the death until after 
the appointment. Mr. Justice 
Miller, construing the statute that 
show that was not penal 
statute such sense cause the lia- 
bility expire with the death the 
party, said: 

this case, and some others that might 
cited, the object the statute does not seem 
punish the wrongdoer for the wrongful act, 
but rather render him liable all parties 
the extent the injury they have sustained; 
and the right sue given the bank its 
receiver, and even the stockholders, and per- 
haps creditors the bank who have been 
damaged the wrongfulact question. Who- 
ever injured may sue, and the extent the 
recovery depends upon.the damages which the 
party suing has sustained. does not fix any 


wrong-doing. simply says must make 
good the damage has inflicted upon 
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The officers bank are forbidden cer- 
tain thing, because may tend the ruin the 
bank. statute says you shall not that, 
and you you shall liable all persons 
injured your wrongful act. You shall lia- 
ble the bank, you shall liable the stock- 
holders, and you may liable the general 
creditors the bank, the depositors the 
bank. 


Here have the opinion clearly ex- 
pressed that the right sue not only 
given the bank its receiver, but 
the stockholders, and perhaps the gen- 
eral creditors depositors the bank. 

The case coming again before the 
court new points—the later 
being published herein—the contention 
was urged that before recovery could 
had against director under section 
5239 must proved that the charter 
the bank has been forfeited 
ceeding taken the comptroller. The 
court says: 

the hearing the demurrer expressed 
the opinion, and consideration the 
subject has strengthened the conviction, that the 
right recover under section 5239, bank di- 
rector the damages sustained consequence 
excessive loan under section 5200 nowise 
affected the fact that the comptroller has 
has not procured forfeiture the charter. Ac- 
cording our view section 5239, tworesults, 
respect dependent upon each other, may fol- 
low the making excessive loan; that 
say, the comptroller may, thinks proper, 
proceed have the charter revoked, alleging the 
excessive loan violation law; but whether 
does not, director the bank, who 
knowingly participates assents theloan, 
may compelled make good whatever dam- 
age results the bank from making the same. 
This seems the obvious meaning 
the law.” 

thus see the construction the 
section adopted the federal court 
Missouri—the present decision holding 
that judgment determining violation 
and forfeiting the charter the suit 
the comptroller nowise pre-requi- 
site the personal liability violating 
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director; and the former decision de- 
claring that not only the bank its re- 
ceiver, but the stockholders, and perhaps 
creditors and depositors, have right 
action. this instance the receiver 
was the party plaintiff. 

Turning now the case from Vir- 
ginia, Exchange Bank Balti- 
more Peters, also published herein, 
national bank, which had been placed 
the hands receiver, against the 
directors, and the question presented, 
stated the court, whether 
insolvent national bank the United 
States can sue its directors for the purpose 
upon them personal liability for the 
mismanagement such institution, The 
court holds cannot, and will en- 
deavor epitomize its reasons. 
holds, the common law furnishes 
ground for relief, because there 
privity between the creditor and direc- 
tor. The director may have injured the 
Jones may have injured Smith, 
but creditor the bank cannot sue 
the director for the injury any more than 
creditor the injured Smith can sue 
Jones for damages means making 
Smith’s debt good. 

There being relief common law, 
the court next looks the national bank 
act discover any ground for the suit 
the creditor. After citing section 
5234 requiring the receiver take 
possession the assets and collect 
all debts insolvent bank, and sec- 
tion 5239, with the provisions which 
are familiar, the court holds that 


whatever damages violating directors 


liable for under the latter section, consti- 
tute asset the bank, and the re- 
ceiver alone, under the act, under the 
direction the comptroller, entitled 
sue therefor; and the court states: 


Except the receiver, the statute law nowhere 
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authorizes suit brought any person not 
privity, against directors national banks. 
The bill complaint under consideration has 
therefore respect its party 
plaintiff from the statute law the land.” 


Concluding that there relief given 
the creditor either common law, un- 
der the national bank act, the court next 
inquires whether there any case for 
court equity exercise its preroga- 
tive relieve against the rule privity. 
The court here holds that the subject 
matter the action being asset re- 
coverable only the receiver, whose 
duty would sue therefor, there 
ground for equitable interference 
behalf suit another person where 
not shown that the receiver has 
been called upon sue, and has refused, 
that the comptroller has been called 
upon, and has refused direct him 
do. Going further the court says 
that even were shown that such ap- 
plication had been made and refused, the 
suit the creditor could not main- 
tained, 


For cases where directors national 
banks have violated, negligently permitted 
the violation of, the laws regulating those banks, 
the statute law seems require that the question 
violation shall judicially determined 
proper court the United States suit insti- 
tuted his own name the comptroller for 
that specific purpose, before the liability can at- 
tach the directors; and therefore would 
seem that directors cannot pursued individ- 
ually for such violation until after such adjudi- 
cation thus obtained.” 


The court concludes that the pro- 
visions the national bank act which 
define the liability directors and pre- 
scribe the proceedings taken against 
them, when. guilty violations 
the act, are exclusive other liability 
and other proceedings, and under sec- 
tions 5234 and 5239 the receiver alone, 
proper case, can bring such ac- 
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tion, suit creditor cannot main- 
tained. 

Comparing this decision, with the 
Missouri case, the two points con- 
flict, see— 

Regarding the question whether 
the violating director can subjected 
liability where the violation has not 
been judicially determined the suit 
the comptroller, the Missouri federal 
court announces, clearly, that can. 
That the right recover under section 
5239 bank director ‘‘is wise 
affected the fact that the comptroller 
has has not procured forfeiture 
the the other hand, the 
federal court Virginia, have 
just seen, states that the law seems 
require that the question violation 
per court the United States suit 
instituted his own name the comp- 
troller for that specific purpose before 
the liability can attach the directors.” 

Further, regarding the question 
whether the right sue any violating 
director lodged any one other than 
the receiver the bank, the Missouri 
court says yes; the bank itself can sue 
any stockholder, and perhaps depositors 
and other creditors; and the bank has 
been placed the hands receiver, 
also has right action; all irrespec- 
tive any judicial determination vio- 
lation. the other hand, the Virginia 
court says no; the only party that can 
sue, the receiver under the direction 
the comptroller, for the receiver alone 
vested with the right collect the 
assets the bank, and any liability 
directors under this section must re- 
garded asset. 

not propose enter into any 
discussion the respective merits 
these contrary views section 5239. 
Our task done when hold the con- 
flicting opinions view, and the 
supreme court Washington, sooner 
later, will called upon decide 
the correct interpretation the section, 
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THE LEGAL STANDING THE INDORSEMENT STAMP. 


The busy commercial world, not con- 
tent with the facility for 
which pen and ink afford, have intro- 
duced the rubber stamp device 
which time and labor may saved 


many cases where written words are 


quired repeatedly used. Among the 

variety uses which this implement 
ment commercial paper banks, 
common. Bankers seem divided 
opinion the desirability this 
practice. late American Bank- 
ers’ Convention suggestion was made 
that the association pass 
condemning the use the stamp for in- 
dorsements, but the suggestion was not 
adopted. 

Regarding the use the stamp for 
indorsements, have, received the fol- 
lowing. 

There one point the practice banking 
that would well for bankers posted 
upon. indorsements rubber stamps guar- 
antee the same extent written indorse- 
ments? Bankers generally would interested 


discussion the legal standing the rub- 
ber stamp, implement largely used. 


This suggests the important practical 


inquiry, isa signature indorsement 
minating from the discussion all ques- 
tions when indorsements matters 
collection, not, constitute guar- 
anties—a topic which has been treated 
fine the inquiry cases where signa- 
ture indorsement, written, would 
carry some guaranty, 
gation, other legal effect, and inquire 
whether the use stamp the place 
writing hand, would answer the 
same purpose? easy call mind 


many such instances where the correct 
solution this question would 
practical importance. Suppose bank, 
owner commercial paper, transfers 
way rediscount, another, and 
the indorsement made entirely 
the stamped name the bank, without 
any other signature whatever. Will 
there any warranty here, equal ef- 
fect the proper officer had made the 
indorsement with pen? Or, suppose 
the transferee order paper stamped 
indorsement sues the maker. the 
stamped name the indorser sufficient 
invest him with good title and right 
signed stamp alone. legally 
able cases which can readily furnish- 
the reader himself, any case 
contract obligation written signature 
indorsement, will the same obligation 
created stamped impression? 

For answer this, the courts, would 
seem, recognize legal and valid, signa- 
tures this means. Let review the 
Jackson, Bos. 258; decided 
inthe year 1800, the question arose 
the sufficiency printed signature 
meet the requirement the statute 
frauds, that ‘‘some note memoran- 
dum writing the bargain made 
and signed the parties charged 
17. Lord Eldon put the question 


ifa man the habit 


printing instead writing his name, 
name well ashis written and 
inclined the view that the contract 
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was sufficient; but held that all 
events there had been 
ing comply with the statute, because 
subsequent letter, signed 
ring the previous contract, con- 
nected the two leave question 
but that the statute was 

Maule 286, was expressly held 
that vendor whose name was printed 
and wherein had written the name 
the vendee and list the articles 
sold, had sufficiently signed the bill 
under the statute frauds bind 
him the contract, having refused 
deliver the goods. Inthis case, Lord 
Ellenborough said: 

“If, indeed, the case had rested merely the 
printed name, unrecognized by,and not brought 
home the party having been printed 
him, authority, that the printed 
name had been unappropriated the particular 
contract, might have afforded some doubt 
whether would not intrenching upon the 
statute have admitted it. But here there 
signing the party charged words 
recognizing the printed name much 
had subscribed his mark it, which 
the meaning signing, and that the party 
has incorporated and avowed the thing printed 
his. 

Inan early supreme court 
New York, Brown Butchers 
Bank, Hill, 443, decided 1844, 
Brown was sued indorser bill 
lead pencil name 
being written. The court heldita valid 
indorsement, though appeared the in- 
dorser could write. 

Barnard Heydrick, Barb. 63, 
June, 1866, where the New York code 
procedure provided that summons 
shall the plaintiff, his 


attorney”, was held that summons 
issued attorney, with his name 
printed the end, was sufficiently sub- 
scribed. 

And later, Wisconsin, 
Smith, Wis. August 1882 under 
statute (sec. 1140 S.) 
ded that the county clerk treasurer 
may assign tax certificates ‘‘by writing 
his name blank the back thereof 
with his official character added,” 
was held valid assignment where the 
officer stamped his name and official char- 
acter upon them, with intent assign. 

These cases seem establish clearly 
the legality and validity signature 
indorsement rubber stamp, and 
show party signing cannot deny 
his liability reason insufficiency 
signature, that parties claiming some 
right title thereunder, cannot de- 
feated their claim, for like reason. 

But are led one further brief 
inquiry. all the cases decided up- 
holding the sufficiency the stamped 
printed signature, its genuineness the 
act the party named, has been shown. 
Bnt can call mind many instances 


‘where the authenticity the stamped 


signature may brought into 
Even though genuine, the signer may 
dishonest and deny his act. all cases 
where the authenticity cannot proved 
surrounding facts circumstances, 
the holder, the signature was positive- 
denied, would poor position 
regardingenforcement. Considerations 
this nature arise regarding the ques- 
tion practicability. The legality 
stamped signature when proved, and 
when not violating any statutory enact- 
ment specially regulating the execution. 
tioned. 


Depositors frequently make their notes 
acceptances payable the bank, and 
the question oftentimes arises when pre- 
sented maturity, whether the bank 
authorized pay the same without spe- 
cial instructions. this subject has 
been held different courts. 

alent check, and the bank pay 
when presented, funds; 

That the bank under obliga- 
tion pay, but may so, chooses; 
and, 

That the bank has right pay 
without express orders its depos- 
itor. 

Herein publish interesting case 
from the supreme court Indiana 
wherein held that bank, which 
note made payable depositor, 
authorized pay the same without 
notice special instruction from him, 
the court saying: 


are not inclined the 
view that promissory note negotiable 
and payable ata bank this state, 
all respects the equivalent check 
drawn the maker against fund 
deposit the bank, require the 
banker pay the note presentation 
out funds applicable that purpose, 
can conceive valid reason why 
note bill thus drawn shail not held 
authorize the banker pay, and 
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NOTES PAYABLE BANK. 


thereby become subrogated all the 
rights the holder the same extent 
had purchased the paper after 
maturity. One who has drawn note 
bill payable bank must have done 
for some purpose, and cannot 
heard say, after his banker has paid 
just debt for which had given note, 
which the maker claims defense, 
that the payment was wholly voluntary 
and unauthorized. such case the 
banker who has paid the note entitled 
hold the equitable owner pur- 
chaser, and entitled set off 
suit recover balance due the depos- 


The case, course, would differ- 
ent, and express instructions required, 
where the depositor was only one 
several makers, before the bank could 
pay note payable thereat out his 
account alone. 

page the first volume this 
publication, publish elaborate 
opinion Judge Folkes, the supreme 
court Tennessee, case wherein 
held that note, indicated, 
not the equivalent check, and the 
bank has authority pay the 
absence well-established custom, 
instructions from the depositor that 
effect. This opinion very interesting 
reading, although the weight author- 
ity, shown the opinion from the 
diana court, the other way. 
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LEGAL DECISIONS. 


TENNESSEE BANKING CORPORA- 
TIONS—USURY—LIABILITY 
PENALTY UNDER ACT 
60. 


Supreme Courtof Tennessee, Oct. 21, 1890. 


BANK MorRISTOWN. 


Pub. Acts Tenn. 1859-60, c. 129, entitled “An act to 
encourage the use private capital,” provides that 
“all persons and partnerships and associations per- 
sons paying taxes for use of money as money dealers 
shall hereafter allowed receive deposits, 
issue checks, or bills of exchange, or discount notes, 
bills, or other securities ; provided, such persons shall 
not be allowed to charge on bills a greater discount 
than legal interest and the current rate of exchange; 
* * * provided, further, that the act shall not be 
construed to authorize such persons, etc., to issue * 
cucrency or money ; and provided, further, that no 
deposit or pay out the note of any bank not chartered 
this state, nor shall they pay out any interest 
deposits.” The act inflicted penalty for violation 
any these provisions. //e/d, the act did not apply 
chartered banks, since they already possessed all the 
powers conferred, and most those prohibited, and 
therefore penalty for usury could recovered, un- 
der the act, against a chartered bank. 


Appeal from circuit court, Hamblin 
county. 


Thos. Curtin, for appellants. Jas. 
Rose, for defendant. 


cover penalty $500 for alleged usury. 
The defendant sued incorporated 


bank. The suit based upon sections 
2486-2488, Mill. Code, which 
copied from the act 1859 60, 129. 
The act entitled act encourage 
the use private capital,” and the first 
section follows: 


enacted the general assembly the 
state Tennessee that hereafter all persons and 
partnerships and associations persons paying 
taxes for use money money dealers ac- 


cordance with the laws such cases made and 
provided, shall hereafter allowed receive 
deposits, issue checks bills exchange, 
discount notes, bills, other securities: pro- 
vided, such person shall not allowed charge 
bills greater discount than legal interest 
and the current rate exchange then existing 
favor the place where the bill drawn, and 
against the place upon which drawn pro- 
vided, further, that the act shall not construed 
authorize such persons, partnerships, as- 
sociations issue, and put circulation, any 
pass currency money and provided, fur- 
ther, that such persons companies shall 
allowed receive deposit pay out the note 
any bank not chartered this state, nor shall 
they pay out any interest deposits. And, for 
every violation any one these provisions, 
such person, partnership, association per- 
sons, shall liable penalty five hundred 
dollars, recoverable any having juris- 
diction thereof,—one-fourth the informer 
prosecutor, and the other three-fourths the 
state.” 


The question presented is, the pro- 
visions this act apply incorporated 
banks, was intended define and 
regulate the business private banking, 
rather those who pay for 
the use money money dealers.” 
are the opinion that the act was 
not intended apply incorporated 
banks, for the following reasons 

The caption shows that applies 
natural persons, and not corporations. 

The act does not mention, rather 
omits include within its provisions, 
corporations chartered banks, 
though there were quite number 
them the state the passage the 
act. banks were regulated 
laws found their charters, rather 
laws then force. 

The fact that the persons referred 
the act are expressly designated 


persons paying taxes for the use 
money money The lang- 
uage indicates that the statute was pur- 
posely meant exclude banks from the 
operation the statute, else the circum- 
locution designate whom the act 
applies would not have been used. 

the act such persons, partner- 
ships, and associations shall here- 
after allowed receive deposits, issue 
checks bills exchange, discount 
notes, bills, other This 
was certainly intended confer these 
privileges some one that did not have 
them. Incorporated banks had the priv- 
ileges already and always had the priv- 
ileges conferred was mani- 
festly intended confer these privileges 
upon the licensed money dealers, and 
not upon incorporated banks. 

The second proviso the act 
follows: Provided, further, that 
this act shall not construed author- 
ize such persons, asso- 
ciations issue and put circulation 
any instrument promise pay money 
This was prohibition against issuing 
that time chartered banks were author- 
ized, under certain restrictions, issue 
notes circulate money. 

The third proviso the act prohi- 
bits such persons companies re- 
ceive deposit pay out the notes 
any bank not chartered this state.” 
This express recognition the 
face the act that chartered banks 
this state then had the right issue 
notes bills money and that per- 

sons, partnerships, and associations pro- 
vided for the act were expressly pro- 
hibited from issuing any such bills 
notes their own, and only allowed 
receive deposit and pay the notes 
such chartered banks this state. 
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the same session the legisla- 
ture, and only few days prior the 
passage the act under consideration, 
the legislature 1859-60 passed act 
entitled act reform and regulate 
the business banking Tennessee.” 
This act was upon the subject incor- 
porated banks, and regulate the same. 
Among other things, authorized in- 
corporated banks issue circulating 
notes pass money, and prohibited 
such banks from paying out any notes 
except such were payable its own 
counter, that its branches. The 
act under consideration was passed 
few days afterwards, entitled ‘‘An act 
encourage the use private 
which persons, partnerships and asso- 
ciations persons, are prohibited, under 
the penalty $500, from issuing notes 
The one act does not, and was 
not intended to, repeal the other. The 
first applied incorporated banks, and 
the latter persons, partnerships, and 
associations persons paying taxes for 
the use money money dealers,” and 
not incorporated 

Prior the act 1827, private un- 
chartered banking was held 
right, which any person 
might lawfully Ohio Life 
Co. Merchants’ Ins. Co., Humph. 
23; Bank, Sneed, 119. But 
the act 1827 (chapter 85) absolutely 
prohibited all private unchartered bank- 
ing, but recognized and permitted chart- 
ered banking. Car. Laws, 121. 
The act 1827 was force until the 
act 1859-60, except modified 
create and the privilege dis- 
counting securities for money, shav- 
ing notes.” Code, 550, subsec. 
The exercise this privilege required 

license and payment tax. This 
was only partial restoration the com- 
mon-law right private banking. 
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gave authority receive deposits, 
issue checks, buy and sell ex- 
change, all which are legitimate bank- 
ing operations. Thus the law stood un- 
til the act 1859-60, 129, was passed, 
and its manifest purpose was further 
relax the act 1827, and practically 
restore the common-law right private 
the form licensed priv- 
ilege. 

The action the circuit judge sus- 
taining the demurrer dec- 
laration sustained, and his suit dis- 
missed with costs. 


PROMISSORY NOTE—SIGNATURE 
PRESIDENT-PERSONAL LIA- 
BILITY. 


Supreme Court Minnesota, Dec. 1890. 


Co. 


The rule lail down Beaupre, Minn. 
187, (Gil. 177,) and later cases, the 
liability person who affixes his signature 
contract the words “agent,” “‘trustee,”’ or the like, 
followed, and applied case where the maker 
certain. promissory notes affixed the abbreviation 
“Pres.” to his signature. 

2. In such a case, where the defendant undertook to 
overcome the case testimony 
tending show that the notes were executed him 
in behalf, and as the act, of a corporation, of which he 
was president, and for its debt, and that this was well 
known and understood the payee the notes, 
was incumbent upon the defendant to go further, and 
prove not only that the debt was one which the corpo- 
ration had the power incur, but that the corpora- 
tion authorized incurred. 

the Court.) 


Appeal from municipal court city 
Minneapolis; Judge. 

Penney Rogers, for 
McDowell, for respondent. 


which may descriptive 


LAW JOURNAL, 


the character which the signer con- 
tracts,is affixed the name party 
entering into contract, prima facie 
descriptive only; but that may 
shown, extrinsic evidence, that the 
attached word was understood all 
interested determining the character 
which the person using contracted. 
Pratt Beaupre, Minn. 187, (Gil. 
Bingham Stewart, Minn. 214, 
(Gil. 153;) Deering Thom., Minn. 
120, Rep. 350; Peterson Ho- 
man, Rep. 303. the earlier 
these cases, where the words, 
Steamer had been affixed the 
defendants’ signatures shipping con- 
tract, was also settled that, where 
party seeks change the facie 
character the contract the ground 
agency, incumbent upon him 
prove the fact estab- 
lish that acted representative 
capacity must first show the existence 
the capacity. assumes act 
agent, must prove his authority 
act, his liability upom the contract 
necessarily personal character. 
this case appellant signed certain 
notes, payable plaintiff, thus: 
Boutell, His defense was 
that was president the Calhoun 
Club,” corporation duly organized un- 
der the laws this state; that the notes 
were executed and delivered him and 
the secretary the club for billiard 
tables, purchased the secretary for 
the use the club, and from plaintiff; 
that acted his official capacity, 
known and understood plaintiff when 
taking the notes. The case was tried 
the court, without jury, and upon its 
findings fact judgment was ordered, 
demanded the The 
principal controversy upon ihe trial was 
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standing the character which 
appellant signed the notes, whether 
his individual capacity, behalf 
the corporation, and its act. There 
was abundance testimony all 
disputed points sustain the findings 
the court, and, consequence, 
cannot interfere. Again, while the ap- 
pellant went into the merits his de- 
fense with testimony which, part, 
tended overcome the prima facie case 
against him, omitted show for 
what purposes objects the club was 
incorporated, what acts were within 
the scope its business, what duties 
and powers had been conferred upon its 
president. The trial court was not in- 
formed whether not this corpo- 
ration could legitimately purchase bill- 
iard table, and safe say that 
presumption exists that could. Even 
this could assumed, appellant made 
attempt show that such purchase 


was within the powers either presi- 
dent secretary, that the purchase 
question, time otherwise, was 
authorized directors stockholders. 
Failing this, the attempted defense 


was brought directly within the rule 
established Pratt Beaupre, and fol- 
lowed Peterson Homan, supra. 
Order affirmed. 


BANK— PERSONAL 
LIABILITY DIRECTORS 
CAN CREDITOR BANK EN- 
FORCE 


Circuit Court, Virginia, Oct. 
25, 


EXCHANGE BANK BALTI- 
MORE PETERs. 
A creditor of an insolvent national bank cannot sue 


its directors for the purpose fixing upon them per- 
sonal liability for the mismanagement such in- 
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stitution. The provisions the national bank act 
which define the liability directors, and prescribe 
the proceedings to be taken against them, when guilty 
violations the act, are exclusive other proceed- 
ings; and under sections 5234 and 5239 that act, the 
receiver alone proper case, can bring such 

Equity. demurrer bill. 

Dillord and John Neely, for 
complainant. 

Alfred Thom, Sharp Hughes, and 
John Jenkins, for defendants. 

The complainant one 
the creditors the late and now in- 
solvent Exchange National Bank Nor- 
folk. The bill brought against the 
late directors the insolvent bank, one 
whom was president and other cash- 
ier, and against the present receiver 
that bank. The complainant bank trans- 
acted with*the Norfolk bank the business 
collections, each for the other. 
the fortnight preceding the closing 
the doors the insolvent institution, 
which occurred the April, 1885, 
complainant against the Norfolk bank, 
less dividends, not exceeding per 
cent. that have been paid the re- 
ceiver. The bill, after setting out this 
claim, charges that the defendant direc- 
tors— 


Did not give that care, supervision, and at- 
tention the affairs the bank which the duties 
their office and the nature the trust reposed 
them required; but, the contrary, neglected 
the same, and intrusted the entire business con- 
cerns the bank [its president and 
who recklessly and improvidently loaned the 
money and securities the bank various em- 
barrassed and insolvent firms and individuals, 
without taking proper and sufficient securities 
for the protection the creditors and others con 
fiding the directors’ management the bank, 
and recklessly converted the money the bank 
their use; the said president and cashier carry- 
ing joint account said bank, which the 
time its failure was overdrawn the enor- 
mous sum over sixty thousand dollars.” 


The bill proceeds set out detailed 


series ‘‘facts and circumstances,” 
similar the statement the presi- 
dent and cashier, relating these offi- 
cers and two other the 
directors, with view showing more 
specifically what characterizes the 
negligence and mismanagement 
the bank its directors and officers.” 
charges that ‘‘it was the custom 
the directors meet only organize 
and declare and that the 
misappropriation the funds, and 
wrongful acts which describes, oc- 
curred during the management the 
affairs the bank the directors, who 
are defendants this suit. The bill 
prays for discovery oath from each 
the defendants all facts their 
knowledge, and which they may have 
heard and believe, touching the mis- 
management complained of, 
they shall severally answer, generally 
and specifically, the charges which 
sets out. prays that the matters 
charged may referred commis- 
sioner the court, the truth 
the statements and charges which 
makes, and the liability the defend- 
ants severally make good the loss 
complained of, and ascertain and 
report all other matters pertinent this 
case which complainant has not had the 
means obtaining. There prayer 
for general relief. 

The epitome thus given the bill 
shows sufficiently the character this 
suit, and suggests its face the grounds 
demurrer which the case comes 
before the court; and the question pre- 
sented whether creditor insol- 
vent national bank the United States 
can sue its directors for the purpose 
fixing upon them personal liability for 
the mismanagement such institu- 
tion. not question whether these 
directors are liable not, may 
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sued not, and subjected the liabil- 
ity, but only whether creditor 
national bank can sue its directors for 
mismanagement and negligence his 
own mere volition. elementary law 
that, Jones injures Smith’s person, and 
Smith owes Brown debt, Brown can- 
not sue Jones for damages means 
making good his debt against Smith. 
So, Jones buys horse from Smith, 
Brown, Smith’s creditor, cannot sue 
Jones, debtor, for the purchase 
money. There privity between 
Jones and Brown, either contract 
tort, which the action can rest. The 
universal rule, old the law itself, 
that, unless there privity between 
plaintiff and action will 
lie; and this respect equity follows the 
law, although equity, when once having 
cognizance cause between principal 
parties privity, will then, when neces- 
sary effect its policy doing comp- 
lete justice, bring other persons incident- 
ally connected with the subject con- 
troversy before it, whether these latter 
are privity not. The rule has 
relaxation except where statute law in- 
tervenes relieve hardship, which, 
exceptional cases, would result from 
its enforcement,and except where equity, 
after wrongful refusal sue the 
proper plaintiff, then authorizes suit un- 
der its own direction. case which 
the statute law intervened was that 
Trustees Bossieux, Hughes, (U. S.) 
387, Fed. Rep. 881, cited brief for 
complainant. The case known the 
profession Virginia Zhe Dollar 
Savings Bank suit was 


brought trustees bankruptcy ag- 
ainst the directors disgracefully in- 
solvent bank, trustees whom the 
national bankruptcy act expressly auth- 
orized and directed sue assets 
the 


That suit went 
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decree from which there was appeal, 
and the directors paid into the assets 
bankruptcy the amount settled upon 
proper the case. 

the receiver the late Exchange 
National Bank Norfolk, instead 
single creditor, had brought the suit 
now under consideration, the question 
demurrer would have been similar 
its main feature, but not all its feat- 
ures, that which was decided de- 
murrer the Dollar Savings Bank Case; 
because, under the national banking act, 
the receiver insolvent national 
bank authorized and required, under 
the direction the comptroller the 
currency, take possession the assets 
every description the insolvent bank 
and collect all debts, dues, and claims 
belonging it. Section 5234. re- 
spect directors insolvent nation- 
bank, the banking act pro- 
vides that, they violate, 
knowingly permit any its officers, 
agents, servants violate, any pro- 
visions law enacted secure proper 
administration the affairs such 
banks, its charter may forfeited, 
decree proper court the United 
States, suit brought comptrol- 
ler the currency his own name for 
that purpose. Section 5239. further 
provides that every director who shall 
have participated assented the 
violation shall liable his personal 
and individual capacity for all damages 
which the association its shareholders 
shall have sustained consequence 
such violation. 

Thus the statute law makes directors 
national bank liable damages for 
violations their duty, negligence 
malfeasance directors, and pres- 
cribes how they shall subjected 
liability. Being liable damages, they 
are amenable suit for damages 
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jury proceeding, and not, infer, 
suit any form, whether law 
equity. But, even they were amen- 
able liability proceeding not 
sounding damages, then, the damages 
recoverable being asset the bank, 
the statute law empowers and requires 
the receiver the injured bank, under 
the direction the comptroller, and 
him alone, sue for the 
cept the receiver, the statute law no- 
where authorizes suit brought 
any person not privity against direct- 
ors national banks. The bill com- 
plaint under consideration 
fore sanction respect its party 
plaintiff from the statute law the 
land. 

Does present which equity, 
the exercise high prerogative 
which feels liberty sometimes re- 
sort, will relieve against the rule pri- 
vity, and entertain this suit, though 
brought plaintiff otherwise incom- 
petent tosue? Certainly the bill contains 
nothing its face require jus- 
tify such Exceptional auth- 
ority sue given only the rare 
cases which those legally competent 
sue wrongfully refuse todoso. When 
such case presented, equity will 
sometimes authorize and direct suit 
brought some other plaintiff whom 
approve. 

before said, whatever claimed 
the suit bar would asset the 
hands receiver recovered, and the 
law imposes upon him the duty 
suing for it, under the 
direction. But this bill contains 
allegation either that complainant called 
upon the comptroller direct the re- 
ceiver sue, and refused, that the 
receiver himself was called upon and re- 
fused. Cortaining such allegation, 
the bill makes case for 


THE BANKING LAW JOURNAL. 


person other than the receiver. Nor 
would follow, even such applica- 
tion had been made and refused, and 
the fact had been duly alleged the 
bill, that this suit could 
for cases where directors national 
banks have violated, negligently per- 
mitted the violation of, the laws regulat- 
ing those banks, the statute law seems 
require that the question violation 
shall judicially determined prop- 
court the United States, suit 
instituted his own name the comp- 
troller for that specific purpose, before 
the liability can attach the directors; 
and therefore would seem that direc- 
tors cannot pursued individually for 
such violation until after such adju- 
dication thus obtained. that, the 
receiver and the comptroller, though 
called upon sue the defendants this 
suit, had refused so, even the al- 
legation such application and refusal 
would have been insufficient ground 
authority for bringing this suit. 

opinion that the provisions 
the national banking act enter part 
into the contracts creditors with the 
national banks, and that those provis- 
ions which define the liability direct- 
ors, and prescribe the proceedings 
taken against them, when guilty vio- 
lations the act, are exclusive other 
liability and other proceedings; and that 
not within the prerogative equity 
authorize disregard the pro- 
visions the national banking act, de- 
fining such liability and prescribing such 
proceedings. view sections 5234 
and 5239 the act, opinion, 
therefore, that this court cannot enter- 
tain the suit creditor against the 
directors the late Exchange National 
Bank. 

useless maintain that the bill 
under consideration general credit- 


ors’ bill, and such may entertained, 
accordance with the usual practice 
equity, creditors’ suits. creditors’ 
solvent debtor against the debtor and 
such person may have custody his 
estate, having for its object 
able distribution his effects. 
suit between creditors and their debtor; 
between parties standing the 
each other direct and complete 
privity. statute authorization ex- 
traordinary stretch the equity prerog- 
ative required validate such pro- 
ceeding. this respect, 
bill the antipodes the one 
That rests full privity between plaint- 
iffs and defendant; this has shadow 
privity stand upon. But even 
this were bill resting privity, 
creditors’ bill only form. 
was filed the March, 1890; 
whereas, the April, three days 
afterwards, the fifth anniversary the 
closing the doors the Exchange 
National Bank Norfolk recurred, 
when the claims all creditors who 
could come and participate the 
benefits the bill became barred 
limitation. petition was filed the 
case any creditor before the April, 
1890, and course none have been filed 
since. that, fact, the bill that 
one creditor alone insolvent 
national bank, brought gratuitously, 
without previous application 
comptroller and receiver, and refusal 
their part sue. 

The demurrer must sustained, and 
the bill must dismissed. 


) 
. 
be 


NATIONAL BANK—PERSONAL 
LIABILITY DIRECTORS— 
FORFEITURE CHARTER 
PRE-REQUISITE— REMEDY 
LAW. 

October 13, 


STEPHENS OVERSTOLZ. 


The right maintain nnder Rev. St. 
5239, recover bank director the damages 
sustained his bank consequence excessive 
loans made him while serving the capacity 
director, not affected the fact that the comptroller 
has orhas not procured forfeiture the bank’s 
charter. 

has been forfeited under above statute against a di- 
rector, properly brought there being nec- 
essity for invoking the aid court chancery either 
because of the nature of the issues involved, or to 
avoid multiplicity actions. 


such action, plaintiff may state the aggregate 


amount the excessive loans made each party, and 
the damages resulting therefrom in each case, accom- 
panying each allegation with exhibit showing the 
dates and amounts the several loans, that 
make the aggregate sum stated the petition 
and not compelled separate count for 
each loan made. 


Law. 

This was suit receiver in- 
solvent national bank. duly appointed 
under the provisions section 5234 
the Revised Statutes the United 
States against the executrix de- 
ceased president and director the bank 
recover damages alleged have been 
sustained the bank consequence 
loans knowingly made the de- 
ceased, his capacity president and 
director, four different customers 
the bank, each excess one-tenth 
the amount its capital stock actu- 
ally paid in. The action was founded 
sections 5200 and 5239 the Re- 
vised Statutes the United States. The 
under the Missouri Code, recited the 
organization the insolvent bank, the 
fact that defendant’s testator was its 
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president and one its directors from 
its organization until became 
vent, that plaintiff was duly appointed 
receiver its affairs, etc., and then 
averred, substance, that the testator, 
his life-time, and while acting the 
participated and knowingly assented 
the making loans” the funds 
said bank Nathan Goldsmith Co.. 
the amount $99,591, excess 
one-tenth the capital stock the 
bank, $54,591 whereof 
wholly lost, and that the bank was, 
therefore, damaged that extent. Sim- 
ilar allegations, differing only amounts 
and dates, were made separate para- 
graphs with respect excessive loans 
John Meyer Lumber Company, the 
St. Louis Planing Mill Company, and 
showed the total amount the excessive 
loans made each the four concerns 
above mentioned, and the amount the 
loss thereby, and each instance sus- 
tained. Attached the petition were 
four exhibits, showing the dealings be- 
tween the bank and said companies for 
the period several years, from which 
appeared that the excessive loans 
question were not made one sum 
either the several debtors, but that 
each them borrowed from time 
time, and different amounts, money 
excess the sum authorized law 
loaned. The petition also showed 
that the insolvent bank was ousted 
its charter before this suit was begun, 
proceeding brought the comp- 
troller the currency under the pro- 
visions section 5239, supra, and that 
such proceeding the comptroller 
counted upon the excessive loans 
Nathan Goldsmith Co., the John 
Meyer Lumber Company, and the 
St. Louis Planing Mill Company 
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violation law, and that, conse- 
quence such loans and other viola- 
tions law, the court decreed for- 
feiture the bank’s charter. 

Williams, Lubke Muench 
and Geo. Reynolds, Atty., for 
plaintiff. 

Chester Krum, for defendant. 


THAYER, have heretofore held 
this case that the cause action did 
not abate with the death the director, 
but survives against his executrix. Since 
then the petition has been amended, and 
demurrer, and also motions compel 
election between causes action, 
have been filed and argued, which pre- 
sent some questions not explicitly de- 
cided the former hearing. 

First order the de- 
murrer, and presents two propositions 
the alternative. 

said, the first place, that the 
remedy under section 5239 statutory, 
the sense that, before recovery can 
had against bank director, under 
that section, account excessive 
loan, must averred and proven that 
the charter the bank has been forfeited 
proceeding taken the comptroller, 
because the excessive loan question, 
and that, inasmuch the Elliottville 
loan was not counted upon the 
comptroller’s proceeding, there can 
recovery the damage sustained 
that loan. the hearing the de- 
murrer, expressed the opinion, and 
further consideration the subject has 


strengthened the conviction, that the 


right recover, under section 5239, 
bank director the damages sustained 
consequence excessive loan 
under section 5200, wise affected 
the fact that the comptroller has 
has not procured forfeiture the 
charter. According our view sec- 
tion 5239, two results, respect de- 


pendent upon each other, may follow the 
making excessive loan; that 
say, the comptroller may, thinks 
proper, proceed have the charter re- 
voked, alleging the excessive loan 
violation law; but, whether does 
not, director the bank, who know- 
ingly participates assents the 
loan, may compelled make good 
whatever damage results the bank 
from making the same. This seems 
the obvious meaning the 
law. 

Failing the proposition last men- 
tioned, that the action statutory the 
sense above indicated, counsel for the 
executrix next insists that, the right 
action not statutory that sense, 
then the remedy for the 
ful acts equity, and not law, and 
that the demurrer should sustained 
for that reason. This regard the 
most important point presented for con- 

Under statutes imposing liability 
directors stockholders corporations 
without prescribing the form remedy, 
the question has frequently arisen wheth- 
the appropriate remedy was law 
equity; and the decisions 
point have usually turned the nature 
the liability imposed, the difficulties 
standing the way the enforcement 
the liability strictly legal pro- 
ceeding, and other considerations 
similar character. 

reference the court decisions 
illustrative the general statement 
made here omitted). 

Our conclusion that, for the purpose 
determining whether action law 
will lie the case bar, consideration 
ought given chiefly the question 
whether the remedy law, compared 
with the remedy equity, con- 
venient and adequate, and not more bur- 
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densome the party proceeded against. 
The suit before recover whatever 
damages the Fifth National Bank may 
have sustained consequence excess- 
ive loans knowingly made assented 
the defendant’s testator, while serv- 
ing the capacity director. The 
suit receiver duly appointed, 
whom are now vested all claims the 
bank; and, whatever injury resulted 
making the excessive loans ques- 
tion was damage primarily done to, 
and recoverable by, the bank, not 
apparent that any stockholder cred- 
itor the institution can maintain 
suit against the executrix for the alleged 
excessive loans either during the pen- 
dency the termination the 
present action. There necessity, 
therefore, resort equity avoid 
multiplicity suits. 

Furthermore, the issues tried 
are simply whether 
loans, made four different parties, 
were made time when the several 
parties were already indebted the 
bank sum equal one-tenth its 
capital actually paid in, and whether 
such loans were knowingly made as- 
sented the testator, and what por- 
tion the moneys loaned were lost. 
can foresee inherent difficulty 
trying all these issues intelligently and 
fairly court law. The case ap- 
pears one which there ne- 
cessity for invoking the aid court 
chancery, either because the nature 
the issues involved, avoid multi- 
plicity actions. The demurrer will 
overruled, accordance with these 
views, 


further decision upon question 


pleading, omitted). MILLER, Justice. 
fully concur the foregoing opinion. 
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PROMISSORY NOTE—SIGNATURE 
BACK BEFORE DELIVERY 
SURETY 


Supreme Court Indiana, Nov. 11, 


Where note payable toa bank within the state 
indorsed third person before its delivery order 
the bank,the security both names according 
the requirement its rules, and with the intention 
assuming the character and liability indorser, 
is liable as indorser, and entitled to notice of the dis- 
honor the paper; and wholly immaterial that the 
bank and the maker intended that should liable 


Appeal from circuit court, Washington 

and Collins, for ap- 
pellees. 


The decision this 
case depends upon the conclusions 
law drawn from the following 
facts: April, 1884, Andrew Mc- 
Intosh executed promissory note for 
$1,500 the bank Salem, Ind., the 
bank being named therein payee. 
The note was negotiable and payable 
the bank Salem, Ind., and was given 
second renewal note similarly 
signed, which had been executed con- 
sideration money loaned Andrew 
McIntosh. The name Newland 
DePauw was indorsed the back 
the note before was delivered Mc- 
Intosh, the latter having signed the 
face maker. The note was delivered 
the bank the absence the in- 
dorser. Without finding that there was 
any agreement, either express im- 
plied, concerning the character the 
obligation assumed the indor- 
ser, the court found that the offcers 
the bank and McIntosh intended the 
time the note was delivered and accept- 
that DePauw should liable 


§ 
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surety; but that the latter intended 
assume the character and liability 
indorser order give the former 
credit with the bank, but that did not 
inform the officers the bank his in- 
tention that regard. The note was 
never protested for non-payment, nor 
was the indorser ever notified the dis- 
honor the paper. Both maker and 
indorser knew that was requirement 
the bank that all notes should have 
two names before they could accepted 
for loans. The notes for which the one 
suit had been given renewal had 
run until they were from three months 
year more past due before re- 
newal notes were given. 
insolvent. was the opinion the 
learned circuit court that upon the fore- 
going facts the appellant was liable 
surety joint maker. the defendant, 
signing his name the back the 
note before its inception, did under 
such circumstances impose upon 
him the liability maker, then was 
not entitled notice, the rule that 
surety joint promisor bound 
take notice the default his principal 
while the other hand, his liability 
was that indorser, the failure 
the bank give notice the dishonor 
the paper resulted his discharge. 
was settled the law this state 
Wells Jackson, Blackf. 40, that where 
one, not the payee note, not nego- 
tiable inland bill exchange, 
wrote his name upon the back the 
paper, prior the time its in- 
ception, without any agreement express- 
ing the real nature the obligation in- 
tended assumed, thereby con- 
ferred authority upon the payee treat 
him surety joint promisor; while 
similar act, respect note, nego- 
tiable inland bill exchange, sub- 
jected the person signing presumably 
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Whatever apparent fluctuations there 
may appear the decisions, the 
supra, must regarded the settled 
law this state. For the purpose 
carrying into effect the intention the 
parties the contract, parol evidence 
the facts and circumstances attending 
the transaction admissible, and the 
prima facie one who thus 
signs his name may shown 
fact that maker instead indor- 
ser; but the rule is, the absence 
evidence showing intention the 
part one who signs blank 
only indorser. Anderson, 116 
Ind. 88, Rep. 445, and cases 
cited; Wood, 117 Ind. 144, 
Rep. 739 and cases cited; Good 
the rule lies wholly determining, 
each case, the necessity giving not 
giving notice the person whose name 
has been thus signed, the non-pay- 
ment the note. his liability 
fact, that maker, notice neces- 
sary. liable indorser, failure 
give non-payment equivalent 
toadischarge. Alexander, 
Ind. 244. The note with which are 
here concerned payable order 
bank this state, and therefore nego- 
tiable inland bill exchange with- 
Section 5506, Rev. St. 1881. are 
not aware any authority which holds, 
nor have discovered any reason for 
holding, that, because the bank which 
the note was made payable and negoti- 
able also the payee, the commercial 
quality which the statute gives paper 
payable bank this state, thereby 
destroyed, The note having, 
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the character mercantile paper, and 
having been indorsed before was de- 
livered, order give the maker credit 
with the payee, the liability the indor- 
ser, while the paper remains the hands 
the payee prima facie that one 
who agrees pay the debt case 
the default his principal upon being 
duly notified. competent such 
case, according some the cases, 
control the prima facie liability the in- 
dorser parol evidence, proving 
mutual agreement the part the 
payee and the indorser that the latter 
should assume the liability surety 
ora joint maker. Whether the con- 
tract was one indorsement surety- 
ship depended, not upon the intent 
one the parties, but the mutual 
understanding and intent both.” 
Kealing Vansickle, Ind. 529-533. 
was therefore, wholly immaterial what 
the bank and the maker the note may 
have intended, since 
there was agreement one way the 
other with the indorser, whose intention 
was assume precisely 
which his name the back the note 
implied. The facts found the pres- 
ent case show that the bank and the 
principal the note intended that the 
applicant should bound surety; 
but they also show quite distinctly 
that the appellant signed the note in- 
tending the time assume the liabil- 
ity indorser order give his 
principal credit with thebank. 
course, gave the bank the security 
both names, the require- 
its rules; provided, however, 
took the necessary steps fix the 
liability the indorser giving notice 
according the rules commercial 
law. indorser, for his own pro- 
tection, elected assume such rela- 
tion the paper require the bank 


give notice non-payment when the 
note matured, why should the bank 
complain if, because its neglect, the 
appellant now insists upon his contract 
made it, and was accepted 
the results that the court erred 
its conclusions law upon the facts 
found. The judgment reversed, with 
costs, with directions the court below 
restate its conclusions law, and 
render judgment consonance with the 
foregoing opinion. 


NOTE PAYABLE BANK-RIGHT 
BANK PAY ABSENCE 
INSTRUCTIONS—SET-OFF. 


Supreme Court Indiana, Nov. 12, 


Beprorp Bank ACOAM. 


A bank, at which a note is made payable by a de- 
positor, authorized pay the same without notice 
special instruction from its depositor, and may 
set-off the payment against his Valance due on general 
account. 


Appeal from circuit court, Lawrence 
county, Pearson, Judge. 

Buskirk, Dunn Dunn, for appellant. 
Joseph Giles, for appellee. 


the 8th day May, 
1888, John Acoam had sum 
money general deposit the Bedford 
Bank Bedford, Ind. The bank 
that day received note indorsed 
for collection, payable the depositor 
Stone Sons Co., the Bedford 
Bank. The bank remitted the amount 
due the note, its correspondent, 
and charged the account its depositor 
with the sum remitted. This was done 
without notice the depositor, other 
authority, except such the law im- 
plies from the fact that the note was 
negotiable and payable the bank, and 
was duly indorsed and sent for col- 
lection. The depositor repudiated the 
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act his banker, and sued the bank 
recover alleged balance, which 
conceded entitled recover, unless 
the bank has the right set off the am- 
ount the note above mentioned. There 
question but that the bank acted 
good faith, nor there any dispute 
but that the plaintiff below owed the 
that, soon money deposited 
bank, the depositor and the bank as- 
sume the relation debtor and creditor. 
The money once becomes the property 
the bank, and, unless the money de- 
posited was designed for special pur- 
pose, unless there exists agree- 
ment the contrary, the bank has the 
right apply sufficient amount the 
deposit the payment any debt due 
from the depositor the bank. 
Morris, 118 Ind. 179, Rep. 
746. the Bedford bank had dis- 


counted the note Stone Sons Co., 


taken absolute assignment itself 
the paper, there would dispute 
about its right retain the amount due 
out the depositor’s account. the 
right the bank set off the sum ad- 
mitted due the note destroyed 
because the amount was paid not 
way discount, but consequence 
the note having been made payable 
the bank? The authorities are not 
agreed upon the question, but upon prin- 
ciple and consonance with the weight 
authority, seems that the 
right the bank set off the amount 
must affirmed. England the 
settled rule that, note made pay- 
able particular bank, the maker 
thereby authorizes the bank pay 
out his funds deposit, ad- 
vancing the amount his credit. Ac- 
Adol. 560, Parke, B., said: 
this were the ordinary case ac- 
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ceptance made payable 
there can question that making the 
acceptance payable there tantamount 
order, the part the acceptor, 
the banker pay the bill the per- 
son who is, according the law-mer- 
chant, capable giving good dis- 
charge for the Aymer 
Laurie, Law 218, certain 
bankers holding their hands am- 
ount money account depositor, 
paid bill exchange which had been 
made payable their banking house 
when became due, and was presented 
them the holder. orders 
pay the acceptance had been given, nor 
had the authority contained the face 
the bill been countermanded. was 
held that the bankers had authority 
apply the funds the depositor their 
hands the payment the acceptance. 
This rule, with some modifications, has 
been recognized almost universally 
the courts this country. Accordingly, 
find declared early case 
(Bank Armstrong, Dev. 519) that 
there can question that bank 
pays off note acceptance de- 
positor, payable the bank, this con- 
stitutes proper debit the account 
the depositor, and Bank, 
Cranch, Chief Justice MARSHALL 
said: making note negotiable 
bank the maker authorizes the bank 
advance his credit the owner 
the note the sum expressed its face.” 
Many well-considered cases the 
full extent that note pay- 
able banking house effect the 
bank favor the holder the note; 
and that the bank default al- 
lows the paper protest case 
the maker has money due him from the 
bank account generally applicable 


THE BANKING 
Henninger, 105 Pa. St. 496, Cent. 
100; Nat. Bank Fourth Nat. 
Bank, 82. See, also, Rand. 
Com. Paper, 1441; Daniel, Neg. 
Inst. Morse, Banks, 557; 
Bolles, Banks, contrary view 
has, however, been vigorously main- 
tained. Grissom Bank, Tenn. 356, 
Ill. 479. While are not inclined 
the view that promissory note negoti- 
able and payable bank this state 
all respects the equivalent 
check drawn the maker against fund 
the banker pav the note present- 
ation out funds applicable that 
purpose, can conceive valid 


reason why note bill thus drawn 
shall not held authorize the banker 
pay, and thereby become subrogated 
all the rights the holder the 


same extent had purchased the 
paper after maturity. One who has 
drawn note bill payable bank 
must have done for some purpose, 
and cannot heard say, after his 
banker has paid just debt for which 
had given note, which the maker 
claims defense, that the payment was 
wholly voluntary 
such case the banker who has paid the 
note entitled hold the equit- 
able owner purchaser, and entitled 
due the depositor general account. 
The decision Shirk, Ind. 
160, upon the facts there involved not 
necessarily opposed the conclusion 
above. When note, payable 
bank, signed three persons, one 
whom has accountat the bank, may 
well said that the bank has power 
transfer money deposited one 
the makers the payment the note 
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without the consent. 
Morris, supra. The court erred 
its conclusions law upon the facts 
found. Judgment reversed, with costs, 
with directions the court below 
restate its conclusions law conso- 
nance with this opinion. 


NOTICE PROTEST—SUFFICI- 
ENCY. 


Supreme Court Nov. 25, 


Under Rev. St. Wis. 176, requiring notary 
protesting note, “shall give notice thereof 
writing,” etc., the notice is sufficient if it contains, in 
substance, true description the note; that has 
been presented maturity, and dishonored; and that 
the holder looks the indorser for payment. 

not necessary that the notice itself ad- 
dressed, the envelope containing properly ad- 
dressed to the indorser, and he receives it through the 
mail. 

Rev. St. Wis. 176, requiring that the notice 
shall be served by delivering a copy to the person en- 
titled such notice, depositing the post- 
nearest his reputed place depositing 
copy the post office sufficient service either 
resident non-resident indorser. 


Appeal from circuit court, Chippewa 
county. 

for appellant. Rusk Boland and Dick- 
Buchanan, for respondent. 


Orton, action predicated 
upon the following promissory note, in- 
dorsement, protest, and notice thereof: 


days after date promise pay the order 
one thousand dollars Lum- 
bermans’ National Bank, value received, with in- 
terest eight per cent. per annum. [Signed] 


Annexed thereto the following cer- 
tificate protest: 


Wisconsin, county Chippewa, city 
Chippewa Falls—ss.: Nimmons, no- 
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tary public and for the county Chippewa, 
hereby certify that the 6th day July, 
1889, presented the note hereto annexed 
Nat. Bank, the city Chippe- 
Falls, Wisconsin, and demanded payment 
thereof, which was refused; and thereupon did 
protest the same for non-payment, and madea 
notice said protest, which the words and 
figures follows; ‘Chippewa Falls, July 6th, 
1889. Sir: Take notice that have to-day pro- 
tested for non-payment note made 
Newald for the sum $1,000, dated Chippe- 
Falls, Wis., June 3d, 1889, payable thirty 
days after date, given Glicksman, drawing 
interest the rate per cent. perannum after 
Earley; and the same being dishonored, you are 
looked for payment, damages, and 

Chippewa County, Wis. 

This notice was placed envelope, 
sealed up, and directed Earley, 
Chippewa Falls, with two cent 
postage-stamp thereon, and said 6th 
day July, 1889, the same was deposit- 
ited the post-office Chippewa Falls, 
the place residence the said Earley, 
and was thereafter received him. The 
jury rendered verdict for the plaintiff 
for the amount said note 
est, against the said Earley such in- 
dorser, and judgment was entered there- 
on, from which the said defendant Earley 
has appealed this court. 

There are only three questions raised 
this appeal: (1) Was the money bor- 
rowed loaned the indorsement? (2) 
Was the notice protest sufficient? And 
(3) was the notice duly served? 

The first does not appear ma- 
terial question the case; but the testi- 
mony very clearly showed that the trans- 
was not consummated the 
money actually advanced until the note 
indorsed was delivered. The maker, 
Newald, arranged with payee Glicksman 
borrow the $1,000 the strength 
the indorsement the said Earley, 
one Gaynor, but they could not the 


LAW JOURNAL. 


time found. Newald, therefore, for 
the time being, provisionally, put 
collaterals, and Glicksman 
the hands one Barnett his check for 
the $1,000 said bank, delivered 
Newald when the note was delivered 
withsuchindorsement. The said Earley 
indorsed the note above, and, its 
delivery, Barnett delivered the check, 
and the money was paid credited 
thereon the bank, and this completed 
the transaction. The money was there- 
fore actually paid the indorsement. 
The collaterals were surrendered the 
delivery the notes indorsed. These 
appear the facts according the 
The objections the sufficiency 
the notice protest made the 
learned counsel the appellant are that 
does not contain the full statement re- 
quired the statute, and that not 
addressed the said Earley. The stat- 
ute (section 176, Rev. St.) only requires 
that the notice shall the protest, 
contain the substance the protest. 
The language is, give notice 
thereof writing,” etc. held 
Brewster Arnold, Wis. 264, that 
particular form words required; 
but that the notice should expressly 
just and natural implication, con- 
tain, substance, (1) true description 
the note; (2) that has been present- 
maturity and dishonored; (3) that 
the holder looks the indorser for pay- 
ment. So, also, Bank, Wis. 
669. This notice contains substantially 
all these requisites. The certificate 
protest contains copy the notice, the 
manner service and all the necessary 
facts; and appears sufficient. 
true that the notice itself not ad- 
dressed any one. The address only 
necessary apprise the indorser the 
protest. come him proper 


. 
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service, may know from its contents 
once that the one intended, 
the only one interested it. The 
envelope containing the notice was prop- 
erly addressed him, and received 
the same through the mail. This cer- 
tainly cures the omission address the 
notice itself. The address the enve- 
lope answered every essential purpose. 


service the notice mail 
was sufficient. The above statute 
vides that the service shall made 


delivering each person entitled such 
notice copy thereof, depositing such 
copy the post-office, postage paid, and direct- 
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known reputed place residence.” 


The deposit the post-office this 
manner constitutes all the service neces- 
sary, and equivalent personal ser- 
vice. was done proper time, 
was sufficient; and appears that 
was done. This statute general 
its terms, and embraces resident well 
non-resident indorsers. the stat- 
ute complied with, then the service 
complete, whatever the time 
when the indorser receives from the 
mail. The holder has done all that the 
law requires bind the indorser. There 
appears error the case. The 
judgment the circuit court affirmed. 


ABSTRACTS. 


GUARANTY—SURETY—RE- 
LEASE EXTENSION. 


between the creditor 
corporation and some its stock- 
holders, whereby the latter agree that, 
the creditor will return the corpo- 
ration, certain notes held col- 
lateral security the note the corpo- 
ration, such notes shall replaced with 
others, the debt secured thereby 
paid, contract guaranty, and not 
original undertaking pay the debt 
another. 


creditor his debtor binding 
agreement after the death surety, 
releases the surety’s estate, even though 
the surety’s contract provided exten- 
sion the debt, since the authority 


make such extensions revoked 
death. 


Home Nat. Bank Waterman's Estate, 
Supreme Court Oct. 31, 1890. 


Minnesota. 


HOLDERS. 


Where creditor has obtained judg- 
ment against corporation, and execu- 
tion thereon has been issued aud returned 
unsatisfied, the creditor may bring 
action against stockholder enforce 
his individual liability for the corporate 
debt, under section 34, Gen. St., 
without joining the corporation 
party; and, case the death the 
stockholder, may, such case, pre- 
sent and prove his claim against the es- 
tate the probate court. 


1 


THE BANKING 


Court Minnesota. Nov. 14, 


Nebraska. 


firm engaged the mercantile 
business being indebted about the 
were separately liable sureties for 
about equal portions said debt, sold 
their stock goods, including real es- 
tate and other property, said sureties, 
who jointly assumed all the debts for 
which they were severally liable. 
that this was sale, and not assign- 
ment, and made good faith would 
sustained. 

The sureties, far appears, 
did not take the property for the benefit 
one more creditors the debtor 
other than themselves, but they became 
absolutely liable for the debts which 
they had assumed, whether the property 
received was sufficient value pay 
said debts not. Carter, 
Neb. 566, Rep. 381, dis- 
tinguished. 

Kaufman Coburn al., Sup- 
reme Court Nebraska. Nov. 1890. 


Nore—ALTERATION—LIA- 
BILITY MAKER. 


Two persons jointly purchased the fix- 
tures, furniture, stock, and lease 
feed-store the city Omaha, for the 
sum $1,008, and paid thereon the sum 
$400 cash, and gave their notes due 
and six months for $304 each. 
The notes were drawn printed forms, 
and contained the words: Payable 


the Merchants’ National Bank Omaha, 
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These words were erased 
before the notes were signed, but the 
word maturity,” indicating the time 
when the interest would commence, was 
not erased. short time 
the payee called the attention one 
the makers the omission erase the 
word, and was thereupon erased, and 
thereby the notes drew interest from 
date. that there was testimony 
tending show that the notes were 
draw interest from date, and that the 
makers were partners, the erasure there- 
fore bound the firm. 

Mace al. Heath, Supreme Court 
Nebraska. Oct. 28, 1890. 


New York. 


Where the maker notes has 
shown that they were procured from him 
fraud, the burden upon the holder 
show that innocent purchaser 
for value. 

That negotiable notes offered 
the cashier bank before maturity 
were made farmer whom knew, 
and who had outside business call 
for such large transactions; that they 
had been executed city 200 miles 
from his home, and were offered for dis- 
count utter stranger,—were suf- 
ficient put the cashier inquiry and, 
where-he purchased them without the 
least investigation, the jury were war- 
ranted finding that the bank was not 
innocent holder for value, although 
paid about per cent. the face 
the notes. 

Canajoharie Nat. Bank Diefendorf, 
Court Appeals New York. Oct. 


QUERIES 


January 


Editor Banking Law 

Dear understand, the recent issue 
silver certificates are legal tender; fact, 
they their face. Was there act 
making the previous issues silver certificates 


legal-tender? 
Swan. 


Answer.—No. The act passed the 
session made the notes there- 
under legal tender, but there was 
provision that act, independently 
enacted, conferring 
quality upon previous issues. 


Purchase Note National Bank. 


McCook, Nes., December 22, 
Banking Law 

Dear national bank the bona 
fide holder PURCHASE negotiable promis- 
sory note, cut off equities the maker 
against payee? 

The transfer protest and notice non- 
payment Would the bank’s right 
greater the indorsement was without re- 
course 

bank can only hold the note way 
what respect its title different 
from PURCHASE 

has been held Maryland 
that national bank not authorized 
the national bank act acquire title 
that the bank takes title the note 
acquired, and cannot recover the 
Bank Baltimore, Md. 78. Also 
Minnesota, the earlier two cases 
which will cite, was decided that 
national not authorized 
purchase promissory notes the ordin- 
ary sense the word purchase,” the 
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transaction not being discounting 
the paper, lending money the 
credit it; andthe defence vires 
was sustained action upon note 
purchased. National Bank 
Pierson, 140. But the later 
case Merchants’ National Han- 
son, Minn. 40, the court stated that 
since the decision the earlier case, the 
supreme court the United States had 
effect decided that the enforcement 
favor national bank securities 
upon real property, which securities the 
bank had acquired without authority, 
could not opposed the plea 
ultra vires, but that was intended 
congress that the consequence such 
violations law should only such 
might imposed proceedings insti- 
tuted against the bank the govern- 
ment. This necessarily overruled the 
earlier case the effect the plea 
ultra vires, and applying the principle 
thus established the case before the 
court, the question whether the transac- 
tion through which the bank. acquired 
the notes suit was purchase the 
ordinary sense that word, dis- 
count the notes loan the payee, 
was held immaterial, either case the 
bank’s right enforce would the 
same. 

These cases mark the extent which 
the decisions have gone which 
quisition paper purchase, ordi- 
narily understood, held carry 
title, and Minnesota, see, the 
earlier decision holding has been an- 
nulled. Even here, therefore, the ac- 
quisition paper manner held 
authorized, namely, purchase, 
matter would not avail the maker 
other party liable, and the bank’s title 
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and right enforce would un- 
affected. 

But aside from these cases the better 
opinion that national bank has power 
acquire negotiable paper purchase 
although different from the case 
individual, would subject the 
usury laws the price given. Smith 
Exchange Bank, Ohio St. 141. 

The answer, therefore, that na- 
tional bank can the fide holder 
negotiable note purchase, and ac- 


way, New York, are offering choice list 
securities paying good interest, which will 
found our advertising columns designated 
January Investments. 


instrument appears our advertising pages. 
shows the PERFECT attached 
machine for revolving pencil moved 
along upon the surface file. The file made 
expressly for this use, has deep cut and high 
temper and will last for years. The endeavor 
the Pointer Company make the machine 
perfect all its parts, and fully warranted. 

During September and October are cred- 
ibly informed, several hundred machines were 
sent for two weeks trial before payment, Banks 
different parts the country. The result 
was most satisfactory; less than four per cent. 
the Pointers being returned, while more than 
three times that number extra machines were 
ordered parties requiring more than one. The 
company have sent pamphlet containing 
large number unsolicited testimonials, volun- 
tarily sent with remittances for the machines 
from bank officials and others. Extracting from 


few these illustrative them all, are 
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quired before maturity, can enforce free 
from equities. 

Onan indorsement waiving pro- 
test and notice non-payment, the in- 
dorser remains liable without those acts 
being done. the case indorse- 
ment recourse, cannot 
looked the maker refuses pay. 
The former, course, preferable. 

covered what has already 
been said. 


told the Keene, National Bank that 
can’t keep house without it;” the cash- 
ier the Citizen’s Bank, Danville,N.Y.,that 
best thing ever saw;” and the Peoples 
Savings Bank Worcester, Mass., that ‘‘an 
excellent device” which they very much.” 
These testimonials substantiate the claims made 
efficiency, cleanliness and economy, and 
recommend the instrument our readers 


Surr BANK has been 
brought Receiver Frank Hayes the de- 
funct First National Bank Auburn recover 
from the directors, William Hughitt, Manson 
Backus, James Fitch, James Kerr, Nelson 
Beardsley, John Knapp, Charles O’Brien, 
Edwin Fay, Fred. Hughitt, William 
Beardsley, Alonzo Beardsley, Dexter 
Smith, Robert Peet, Henry Storke, Charles 
Hughitt, and Clinton Backus, the sum 
$600,000 due depositors, and which, al- 
leged, was taken fraud and through reckless 
management the affairs. 

bill equity was filed the Utica courts 
to-day District Attorney Alexander Buffalo 
and Bacon Briggs Beckley Rochester, coun- 
sel for prosecution. The bill alleges that 
January, 1880, the bank was fairly solvent, and 
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that almost immediately thereafter the directors 
allowed the bank improvidently and reck- 
lessly managed; that the directors neglected 
perform their official duties, that January 
21, 1888, when the bank suspended, was 
wholly insolvent, that its capital stock had been 
exhausted, and that the total liabilities amounted 
$915,269,57, and that while the assets avail- 
able were nominally not less than $1,000,000, 
not including the liabilites the stockholders 
assessment the stock, large portion 
the assets were utterly worthless, and the de- 
ficiency then existing the good assets the 
bank, compared its liabilities, was not less 
than $600,000; that the directors violated section 
5,191, Revised Statutes, which prohibits making 
loans discounts when bank does not have 
cent. its deposits, and also violated the provi- 
sions the National Bank act, which requires 
national bank, when its capital stock im- 
paired, into liquidation; that continuous- 
presented false and misleading reports for 
the purpose deceiving the comptroller and 
the public; that the directors permitted various 
irresponsible persons overdraw their accounts, 
and that the time the bank went into liquid- 
ation these overdrafts amounted the sum 
$197,120, large portion which was total 
loss the bank and its creditors; that the 
officers the bank furnished false lists stock- 
holders the bank the comptroller, and that 
the directors Nov. 1886, when the capital 
stock the bank was impaired that the 
directors the bank knew insolvent, 
withdrew $8,231,65 the money the bank 
contrary law. 


Mint has estimated, and the Secretary the 
Treasury proclaimed, the value foreign coins 
followed estimating the value foreign 
merchandise imported and afterJan. 
The value silver, used valuing foreign sil- 
ver coins, was the average price paid the 
Treasury Department for the silver purchased 
for the quarter ended 31, 1890, 
per ounce. 

The values the following coins are changed 
from the circular Oct. 1880, follows: 


Coins. 
Florin 
Boliviano of Bolivia 
Peso Central American States.. 


-850 
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Shanghai tael of China 
Haikwan tael of China 


1.139 
1.270 
+366 
-837 
-617 
+154 
-831 


Mahbub of Tripoli 
Bolivar of Venezuela 
Yen Japan 


The value the coins Finland are pro- 
claimed for the first time the circular Jan. 
1891, the standard value being gold, the 
monetary unit the mark,” and its value 


Unique following novel and 
highly interesting affidavit, sworn defend- 
ant foreclosure suit which the plaintiff 
bank and member the American Bankers’ 
Association, was actually filed December 
last, Kansas Court ground for con- 
tinuance, or, less technically speaking, ad- 
journment the trial the next term the 
court. The defendant, who makes the affidavit, 
will seen, declares that requires the 
testimony the secretary the American 
Bankers’ Association, whom styles William 
Greene, necessary his defense; that 
has been unable procure for this, but hopes 
for the next term court, and then 
sets forth length what verily believes the 
secretary will testify to, when called upon, the 
idea being that the testimony thus created, 
were established, would constitute defense 
tothe suit. The following the affidavit: 

That affiant verily believes that said testimony 
true; that William Greene will testify 
follows: 

(1.) What your name and place resi- 
place business 128 Broadway, New 
York City. 

(2.) What your business? the 
Secretary the American Bankers’ Association 
and have charge the affairs said Associ- 
ation. 

(3.) Have you the books said Associ- 
sir. 

(4.) Have you list said members 
such shape that can attached this depo- 
sition Yes, sir; such list the 
annual report the Secretary the Association 
beginning with page 219, page list 
members report 1889. (Said list 
attached these depositions and marked Ex- 
hibit A.”) 
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the First National Bank Harper, 
Kan., member your Association? Yes, 
was, but has recently changed its 
corporate name the State Bank Harper; 
that best recollection; but can tell ex- 
amination books. know that Louis 
Walton the President that bank, and that 
State bank, and member our Asso- 
ciation. 

(6.) Have you copy the Constitution 
and by-laws that association your posses- 
sion? copy said by-laws and 
constitution that association printed 
report 1889. Beginning with page and 
ending with the conclusion page 

(Said constitution and by-laws attached here- 
to, made part the depositions and marked 

(7.) Now, Mr. Greene, desire you state 
fully the object that organization? Well, 
sir, enable the members that associ- 
ation act together harmoniously all matters 
pertaining their mutual welfare, their deal- 
ings between the members and their customers. 
For know that when money scarce 
high, and that other things are low pro- 
portion, and contracting the output rather 
the issue our money are enabled fix the 
price any commodity which our mem- 
bers wish buy, and when expend rather 
negotiate loans, that is, loan let money out, 
make money plenty and raise the price com- 
modities which our members desire sell. 

(8.) Mr. Greene, fact that your order 
the order the Executive Committee your 
Association your members directing them 
call existing loans and cease making new ones 
obeyed each and every one your mem- 
sir; course they obey it. 

your association order suspension and 
calling the loans your members the 
fall each and every year? Yes, sir; thatis 
our 

(10.) Will you kindly explain the reason 
Well, sir, the bankers and members 
banking corporations are what might pro- 
perly called wealth consumers and speculators 
wealth and our object and purpose 
buy much with our money possible; the 
fall the year the farmers and other wealth 
producers throw the result their year’s labor 
the market, and calling that 
have been made and refusing make new ones, 
those commodities which they produce can 
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bought for any price are mind give for 

them; know that that time the year 
taxes are paid and the bills made far- 
mers generally are also paid, and order 
get the money with which pay them they 
are compelled sell their produce; hence, 
making money scarce can buy that produce 
cheap and money commands high rate in- 
terest. 

your Association make the spring 
and expand your currency? State whether 
not that fact. isa fact, yes, sir. 

(12.) You may explain why 
Well, March and April rather the 
stockholders our members, have bought 
all the produce that has been offered for sale the 
fall and winter previous, and this time, that 
March and April, they desire sell that pro- 
duce, and making loans that time money 
becomes plenty, and that produce can disposed 
generally the fall get money pay 
their taxes and pay other bills, and spring 
are compelled buy those whom they sold 
the fall enhanced prices, and, course, 
our members reap the reward. 

(13.) Now, Mr. Greene, will ask you 
state whether not the prime object your 
association control the volume currency 
actual circulation, and addition the 
objects you have already mentioned control 
the ability debtors pay their debts and 
regulate the rate interest charged and 
charged your members their customers 
and borrowers? Yes, sir, that the main 
object. 

(14.) will ask you state whether not 
combining the manner which the 
bers this association have combined you have 
been able accomplish that object? Well, 
that would pretty hard state, but think 
have. 

(15.) Now will ask you state whether 
not you have accomplished that object the 
satisfaction your members? Yes, sir, 
have. 

(16.) Now, Mr. Greene, you may state why 
the object your association which you have 
stated your depositions, was not stated fully 
and completely the Constitution and By-Laws 
your association. Well, state that our 
object obtain uniformity action; seems 
that that covers it. GREENE, 
Affiant says that the residence William 
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Greene the vicinity New York city, but 
that the said William Greene has been absent 
from the city during the major portion the 
time from September said year travelling 
from city city, and these defendants have 
been unable his deposition this case 
reason such absence and continual change 
place. 

Affiant says that has been correspondence 
with Thadius Walker, who resides Flush- 
ing, Y,, and does business Nos. and 
Wall Sreet, New York city; that, from said cor- 
respondence, affiant has learned the facts Mr. 
Greene’s absence from New York city and his 
continual change place. That affiant verily 
believes that when the depositions said Wil- 
liam Greene are taken, will depose herein- 
before set forth, 

Affiant says that can, verily believes, 
procure the testimony said William Greene 
the next term this court. 

Affiant says further that verily believes, 
that said testimony true. 

[SEAL] 

Subscribed and sworn before this 6th 
day December, 18go. NEEDHAM, 

Clerk District Court. 

Wherefore these defendants pray that this 
case may continued until next term this 
court. Jenkins TIFFANY, 

BUTLER SMITH, 
Attorneys for Defendants. 

Filed December 1890. NEEDHAM, 
Clerk. 


interesting prospectuses published recently 
that the Thurber, Whyland Company this 
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issue the JouRNAL. Being the largest whole- 
sale and manufacturing grocery house the 
world, the public will naturally interested 
the particulars that business which are now 
presented after having been verified weil- 
known firm accountants. appears that for 
ten years past, the average net profits the 
business have been equal per cent. per an- 
num, upon the $1,500,000 preferred stock 
which the successor company about issue, 
and larger amount upon the $1,000,000 
common stock issued. The balance the 
last named kept the treasury, pro- 
vide for desirable extensions the business. 
will seen the prospectus that the mem- 
bers the firm desire retain halt interest 
the company. The risks the business are 
small, since consists turning the necessaries 
life rapidly possible. The firm has, 
heretofore, limited its losses confining itself 
legitimate operations, that is, has never 
sought make influence markets but simply 
take advantage them proportion the 
demands its business. This policy will 

the corporation. Whatever co- 
operative interest the public may take the 
enterprise, will the start represented 
the management President Cannon 
the Chase National Bank, New York, and 
that city. the legal formalities attending 
the new company have been passed upon 
Messrs. Evarts, Choate and Beaman. The 
character the security further vouched for 
the names the banking houses and 
tutions making the subscription. The subscrip- 
tion books will opened January and close 
the day following. 


